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1PRAGMATISTANDNON -PRAGMATISTKNOWLEDGEPRACTICES
INAMERICANLAW
MarianaValverde,CentreofCriminology,UniversityofToronto
m.valverde@utoronto.ca
PaperforCornellconferenceonpragmatism,March28,2003.
*******
1.Theepistemologicalheterogeneityoflegalnetworks
- theseinitialcommentsareoff thecuffandtentative,andmeanttogeneratediscussion,nottocountasmydefinite
analysis
Foranyoneinterestedindocumentingandanalyzingknowledgepractices,legalarenasprovetobefruitfulsites,for
atleasttworeasons.1)First,questions ofevidenceandofauthorityareoftenexplicitlycontested,withthe
contestationsoftenformingpartofacourt’spublicrecordand/orgoingoninthepublicsettingofthecourtroom.
Thus,unlikesciencestudiesscholars,whomustgainaccesstosocial interactionsthatarenotmentionedinscientific
papersandthatdonottakeplaceinpublicview,legalstudiesscholarshavevastamountsofmaterial –affidavits,
trialtranscripts,etc –thatcanreadilybeanalyzed,andwehaveautomaticaccesstoat leastsomeofthestruggles
aboutwhatcountsasevidenceandwhocountsasanauthoritywagedinlegalsettings.Whilerecognizingthat
interviewsandethnographicmethodscanofferveryimportantinsights,andacknowledgingthat‘thepublicrecord’
isth eproductofawholesetofpriorpracticeswhichareeitherblackboxedorsimplyinvisible,nevertheless,it
seemstomethatsociologistsandanthropologistsofknowledgeshouldnotneglecttoexploreprocessesthatare
readilyaccessibleeitherthrough courtobservationorthroughthewrittenpublicrecordoflegalproceedings.
Isuspectthatthisisnotmerelyapracticalmatterofaccesstodata;itmaybethatthepubliccharacterofmanyofthe
evidentiarydisputesandprocessesinlawitselfbeco mesanactor,inwaysthattomyknowledgehavenotbeen
mapped.Thedebates(particularlyheatedintheUSsincethepassingofthePatriotActandotherantiterrorist
legislation)abouthowtodrawthelineseparatingpubliclyaccessiblefromsecretlega lorlawenforcement
knowledgeprocesseshavebeenanalyzedfromthepointofviewofthepoliticsoftheruleoflaw;buttheycouldalso
beanalyzedfromanactor -networkstandpoint.
Secondly,legalarenas,particularlyincommon -lawjurisdictions,are characterizedbythesimultaneouscoexistence
ofradicallyheterogeneousanduncoordinatedepistemologies.Thatcivillawsuitsareadjudicatedusingadifferent
standardofproofthancriminalcasesisknowntomostpeople,andcertainlytoeverylawstude nt.Butitislesswell
knownthatthisisonlyoneofalargenumberofepistemologicalheterogeneitiesthatcanbedocumentedeven
stayinginasinglecourtroomorconfiningoneselftoonetypeofcase.Thoseofuswhoarebeginningtoborrowand
adapts ometoolsfromScienceandTechnologyStudiesforuseinanalyzinglegalprocessesmaybeabletoreturn
thefavourbyhighlightingthejurisdictionalandotherdevicesthatallow‘law’toretainitslegitimacydespitethe
factthatconflictingmodesofre asoningandverydifferentstandardsofproofcoexisthappily,inastatethata
2scientificmindwoulddescribeasepistemologicalanarchy.Thisisnottosaythatotherfieldsarenecessarilyunified
orsomehowcoordinated;butitismysuspicionthatleg alarenasexhibitaparticularlycavalierstancetoward
existingepistemologicalheterogeneity.
2.Pragmaticknowledgepractices -theexampleofurbanlaw
NeitherInoranyoneelseIknowhasdoneorislikelytodoafullinventoryofthewidevarietyofknowledge
practicesthatenablelawtodoitswork.Ihavedoneabitofthismappingworkinabookthatwillbepublishedby
Princetonsoon( Law’sDream ofaCommonKnowledge )thatlooksatseveral‘gazes’,authoritystructuresand
evidentiaryprocessesthatarealllocatedina‘noman’sland’lyinginbetweentheexpertknowledgesstudiedin
‘scienceandthelaw’works,ontheonehand,andontheother hand,theexperientialknowledgeoflawdeployedby
ordinarypeopleineverydayinteractions,theknowledgemappedoverthepastfifteenyearsorsobyscholars
workinginthe‘everydaylifeoflaw’tradition(B.Yngvesson,S.Merry,P.EwickandS.Silbe y,D.Engel,etc.)The
knowledgepracticesmappedinmybooklieinanin -betweenrealm,oneinwhichbothexpertiseandeveryday
experienceareinvokedandused,butinnetworkswhichfollowlogicsthatareneitherthoseofexpertfieldsorthose
ofauthe nticeverydayexperience.Anumberofinformationformatsandcodingpracticesarefoundtoenablemainly
administrativeknowledgesoforderanddisorder,virtueandvice,inlegalarenasfromindecencytrialstoliquor
inspectionstourbanzoninglaw.
Oneoftheselow -leveladministrativeknowledgeformats,ubiquitousinurbanregulationandlaw,iswhatIcall‘the
epistemologyofthelist’.Thisformatoperationalizesregulatory,oftenpreventive,governanceprojectswithlittleor
notheoreticaljustifi cation,throughthepurelymetonymictechniqueofthelist.Formcannotbetotallydivorced
fromcontent,however,andsoitisnecessarytobrieflysummarizethecontentofmunicipallawinaverygeneral
way.
Incommon -lawjurisdictions,municipalorde r,inthe21 stasinthe18 thcentury,canbesaidtobecomposedofthe
followingrationalities:1)theproductionandreproductionofhygiene,efficienttransportation,andcommercial
relationsthatarefreefromcrimeandimmorality(ortousethelegal phrasing,“health,safety,andpublicmorals”);
2)theprotectionandregulationofcommercialpropertyandprivateresidentialproperty;and3)theprovisionand
enhancementofpublicspacesandpublicfacilities.
Theseareheterogeneousaimsandcompet ences,irreducibletooneanotherortoacommondenominator.The
irreducibly pluralnatureofmunicipalorder,Iam(tentatively)arguing,isthefeaturethatmostclearlydistinguishes
itfromstateorder.Whilestateorderisalsoplural,nevertheless, itisnotincorrecttofollowWeberandhighlight
sovereignty,overterritoryandoversubjects,astheindispensablestaterationality.Municipalorder,bycontrast,
doesnotsufferfromterritorialandsymbolicanxieties.Exitvisasandchargesoftreaso narenotmunicipallegal
tools.Citizenshavegenerallyhadpragmaticreasonsforremainingincitiesormovingtoothercities,andthis
movementhasnotgenerallybeensubjecttolegalregulation,inmoderntimesatanyrate.Andauthoritiesgoverning
citieshave,sincethe18 thcentury,emphasizedthepracticaleverydaybasisofciviclife –theneedforgoodsewers,
properstreetlighting,adequategarbagedisposal,sanitaryhousing,andsoon. 1
1
Thepracticaleverydaydimensionofurbangovernanceact sasjustificationtodismissthefieldasuninterestingand
untheoretical.Lawschoolcurriculumstodayre -enactthesubordinationoftheplural -urbaneffectedbyAdamSmith,
akeyfounderofmodernstateknowledges:police,hestates,“onlymeanstheinf eriorpartsofgovernment,viz.,
cleanliness,security,andcheapnessorplenty.Thetwoformer,towit,thepropermethodofcarryingdirtfromthe
streets,andtheexecutionofjustice,aretoomeantobeconsideredinageneraldiscourseofthiskind.” (Smith,
Lecturesonjustice,police,revenue,andarms[1763]1896,154).
3Thepragmaticandpluralobjectivesandrationalitiesofcitygovernanceparalleltheformalfeaturesofaknowledge
formatthat,whilenotuniquetourban/municipallaw,iscertai nlytypicalofthisareaoflaw:theunprioritizedlistof
heterogeneous,unconnectedriskyproblemsandactivities.
BillNovak’sbookonmunicipalpolicepowersinAmericanlegalhistory(Novak1996)openswithjustsuchalistof
municipalobjectsofre gulation –thelist,stillfoundinmunicipalwebsitestoday,thatsimplygoesfromone
potentiallyriskyorcriminogenicactivity,space,oroccupationtoanother,withnoapparentrhymeorreason.
Pawnshops,carriagesforhire,drinkingestablishments,f ireworksfactories,andslaughterhousesaresomeofthe
spaceshighlightedformunicipalregulation;whilesecond -handclothesdealing,playingmusicinthestreets,running
ametal -workingshop,aresomeofthenumerouspotentiallyriskyactivitiesthata relisted –withoutanyrationale –
asrequiringspecialsupervision(licensing,usually).Chicagoin1837isNovak’sparticularexample;butverysimilar
listsexistthroughoutthedomainthattheeighteenthcenturycalled‘police’(asin‘policeregulati ons’).Charles
Reich,writingin1964,tellsusthattheNewYorkCommissionerofLicenceshadresponsibilityforthefollowing
problemspacesandactivities(andnotetheorder,orlackofit,ofthislist):
...exhibitionsandperformances,billiardand pooltables,bowlingalleys,miniaturegolf,sidewalkcafesand
stands,sightseeingguides,streetmusicians,publiccarts,expressmen,porters,junkdealers,second -hand
dealers,pawnbrokers,auctioneers,laundries,wardrobeconcessionaries,locksmiths,m asseurs,bargain
sales,bathhousekeepers,roominghouses,barbers,garages,refuseremoval,cabarets,coffeehouses,and
cannonfiring.(Reich1964,759).
AndinTorontotoday,hairsalons,pizzaparlours,tattooparlours,taxis,massagebusinesses,andp awnshopsare
onlysomeofthemanytypesofbusinessesthataresubjecttospeciallicensingrequirements.Intrusiveoronerous
obligationsareimposed,throughthelegaldeviceof‘conditionsofthelicence’,thatcouldnotnormallybeimposed
onlaw -abiding,non -convictedcitizens.E.g.inToronto,pawnshopshavetosubmitacopyofalloftheirtransaction
recordsonadailybasistothelocalpolice,asaconditionoftheirlicence;andinsomeUSstates,gettingalicenceas
abarberrequiresproducin gevidenceof‘goodcharacter’ 2.
Seeeinglikeacity, 3then,involvesacertaintypeofordering.Problemspacesandactivitiesarelistedin noparticular
order,andmanyofthesearemonitoredandrisk -managed‘atadistance’bysubcontractingvigilancetothevery
privatesectoragentsthatproducetherisksinthefirstplace.Vigilancehereisthusnoteffectedthroughthebetter
knownmech anismsofcentralizeddatabanks,“avalanchesofprintednumbers”(Hacking),andmedicalorquasi
medicalexaminations.Idonotherehavethespacetogothroughmyempiricalstudiesoflicensing,butelsewhereI
haveshownthat,contrarytowhatonewoul dexpectifimmersedinreadingMaryPoovey,JamesScott,orforthat
matterMichelFoucault,theepistemologyoftheunprioritized,untheorizedlistofriskyspacesandactivitiesisnot
likelytobedrivenoutanytimesoonbythebetterknowngazeofce ntralizingexpertsusingscientificknowledge
formats.4
3.Theunevenandcontradictorydevelopmentofpragmaticandantipragmaticknowledgepractices
2
SupremeCourtofNewYork,NewYorkCounty2003NYSlipOp23444.
3
ByreferencingJamesCScott’s SeeingLikeAState Imerelywanttohighlightthespecificityofurbanordering
practices;Iamby nomeanssubscribinbtohisromanticizedviewthat‘smallisbeautiful’andthatthemaindanger
tohumanhappinessisthestate’scentralizingandexpert -drivengaze.
4
SeeMValverde,“Policescience,Britishstyle:Publicensingandthegovernanceofurbanorder”inpress
EconomyandSociety ,2003;also,chapters6and7of Law’sDreamofaCommonKnowledge (Princ eton,spring
2003).
4Athoroughstudyofminorpracticesofmunicipalgovernanceofspacesandactivitieswouldverylikelysupportan
argumentaboutthepers istentpowerofhybridadministrativeknowledgesofurbanrisks –knowledgeswhichmay
usebitsofsciencebutwhicharenotscientificallyformatted,donotseektogatheraggregatedataandusethatdata
toreformgovernance,anddonotrequireorprodu ce‘experts’intheusualsense(nuisanceinspectorsandlicensing
tribunalmembersarenotexpertsineitherthelegalortheeverydaymeaningoftheterm). InmuchofmyworkI
havebeenandremaininterestedinmappingthishybridepistemologicalrealm .Nevertheless,Iwanttoavoidthe
JamesScottfallacyofdividingknowledgepracticesbymeansofabinaryopposition.Localknowledgesofstreet
disorder,forexample,arecertainlydifferentfromepidemiologicalorenvironmental -scienceknowledgesofr isk:but
thelocalknowledgesinquestiondonotnecessarilyhaveanyautomaticaffinityforresistanceorforauthenticity.
Thereareheuristicandpoliticalreasonsforsometimescontrasting‘local’ knowledgestostateand/orexpert
knowledges,tothelatter’sdetriment;butnotonlyisitwisetobewareofromanticizingpremodernknowledge
practices,but,itisalsoimportanttoattendtothewaysinwhichknowledgepracticesthatareprimarilyasso ciated
withoneoranotherpoleofabinaryopposition(statevslocal,expertvsexperiential,etc.)proliferateandare
adaptedforuseinanynumberofsettings.Actuallyexistingnetworksarerarelyaccuratelyrepresentedbylabelsthat
abstractonepa rticularlogicorknowledgemodeoutofthenetwork.InthefieldIamnowbeginningtostudy
(municipalregulationandurbanlaw),localknowledgesofdisorder,whethermobilizedbycitizensorbyminor
officialsfromdogcatcherstonuisanceinspectors, notonlycoexistwithstateknowledgesbutareintertwinedwith
them.
Theeasymixingofcommonsenseknowledgeoforderandrisk,marketingknowledgeofcustomerpreferences,and
legalknowledgeofurbanlaw -in-action(plusatinybitofquasimedicalkn owledgeabouttherisksofrottenfood)is
easilyvisibleinaseriesofinterviewswithsidewalkhotdogvendorsthataresearchassistant,CherieLeung,has
beenconductingforme.Thatfriedonionsareillegalwhilesauerkrautisnotisjustoneofthe fascinatingbitsof
informationaboutthisparticularsociolegalarenathathasemergedfromthis –butIdonotyetknowwhetherthis
ruleoriginallycameoutofthepublichealthdepartmentorfromthelicensinginspectors’owncommonlaw.
Theanti -theoretical,vaguelypragmaticpluralismthatischaracteristicofurbangovernance,andwhichIhave
arguediseffectedinpartthroughthetechniqueofthelist,cananddoescoexistwithrationalitiesandknowledge
formatsthataremuchmorecentralizing,a ndwhichfacilitatepoliticalsovereignty,national -moralsymbolism,legal
formalism,and/orbiopoliticalrationalities.Itmaybethat,ingeneral,thereisnoreasontoassumeazero -sum
relationbetweenonetypeofknowledgeformat,oronerationality ofgoverning,andrationalitiesandtechnologiesof
knowledgewhichmaybedifferentbutarenotnecessarilyopposite.
Theassumptionthatknowledgeformatsandrationalitiesfallintobinaryoppositesisofcourseacommonone.In
legalnetworks,therei salongstandingtendencytocontrastformalism,ontheonehand,tosomeopposite,
sometimesdescribedas‘realism’.Legalrealismis,orwas,anumbrellatermforlegalscholarshipthat,especially
aroundthe1930s,attemptedtoprovidealternativestof ormalismandlegalismbyopeningupthedefinitionoflaw
(e.g.toincludeNativeAmericandisputeresolutionmechanisms)andsimultaneouslyopeningupexistinglegal
arenastosocialscienceinformationaboutchangesinUSsociety.
Iamnotsufficiently familiarwiththeintellectualhistoryofAmericanlawtobeabletospecifytherelationship
betweenlegalrealismandphilosophicalpragmatism,butthereisclearlyaninfluence,possiblyonethatismostly
mediatedthroughother,non -philosophicalknow ledges(economicsandmanagement,Isuspect).But,speakingvery
broadlyandimprecisely,itisnotinaccuratetosaythatpragmatictendenciesandpracticesinAmericanlegal
5scholarshipandjudicialpractice(e.g.thejurisprudenceoftheNewDealSuprem eCourt)havegenerallybeen
regardedasconnectedto,andjustifiedby,thephilosophicallegacyofAmericanpragmatism,ontheonehand,and
thescientificlegacyofeconomicandsocialscienceontheother –andtheresultingentity,whethercalledreal ism,
pragmatism,of‘lawandsocietystudies’,hasgainedmuchofitsidentitythroughbeingcontrastedwithformalism.
Whatevertherelationshipbetwenpragmatismasatheoryandpragmaticpracticesofpower/knowledgemighthave
beenintheeraoftheNe wDeal,thefactisthattodaythereisnosuchthingas‘legalpragmatism’asacoherent
movementwithinUSlawandjurisprudence.Itisthusmorefruitfultosidelinepragmat ismandturninsteadour
attentiontothewelterofknowledge practices usedin legalarenasorforlegalpurposes.Thequestionthenbecomes
whetheritispossibletoidentifythedynamiclinkingpragmaticallyorientedorpragmaticallydrivenknowledge
practices(hereusing‘pragmatic’moreorlessinitseverydaysense)andpractice sthatareresolutely antipragmatic
–e.g.thepersistentbeliefthateverynewsocialproblem(from‘daterape’tosyntheticrecreationaldrugs)requires
thedrawingupofanewcriminallaw,inorderto“sendamessage”andtoreassertthenationalmora lconsensus. 5
Anassumptionmadebysomeoftheproponentsoflegalrealismand/orlegalpragmatismwas/istha tinthetwentieth
centuryAmericanlawwouldbecomemorepragmaticandlesssymbolic/moral.Lawwouldbecomemore
regulatoryandlesscoercive,becomingmoreconcernedaboutmanagingrisksthanaboutassertingsovereignty.
Technocratswouldincorporatet hefindingsofsocialandeconomicscienceintothelaw -makingandadjudication
processes.Andsolawwouldbecomemoremodern,moresocial,moreresponsivetochangingeconomicconditions
andmodern,sociologicalwaysofseeingproblemsoforder.
Itist emptingtousethistechnocraticthesisaboutlegalpragmatismasafoil,almostasastrawman,andthen
proceedtodocumentthewaysinwhich,forvariouspoliticalandculturalreasonsnotanticipatedintheeraofthe
NewDeal,lawhasfailedtoevolve aspredicted,atleastincriminallaw.Butwhiledocumentingthepersistenceor
therenaissanceofsymbolism,moralism,andpunitivism,andcritiquingthisfromthestandpointofrationalsocial
science,iscertainlypoliticallynecessary,itisintellec tuallyproblematic.Amongotherthings,itassumesazero -sum
relationshipbetweenpragmaticandantipragmaticstylesofthought.Itisassumedthatiflawisbecomingsuffused
withtechnocraticandotherpragmaticrationalitiesandtechniquesofknowledge ,thenitisnecessarilybecomingless
moralistic,symbolic,etc.Theproblemwiththiszero -sumparadigmisthatitassumesthatthereissomeinvisibleor
visiblehandthatcoordinatesandharmonizeslegalknowledgepractices.Despitethehighlyhierarch icalstructureof
courtsandofstatutes,legalknowledgepracticesarenotarticulatedinahierarchicalunifiedsystem.The
epistemologicalheterogeneitythatcharacterizeslaw,mentionedattheoutset,meansthatthereisseldomdirect
competitionamong epistemologiesandrationalities.Someareasoflaworwaysofusinglawmightwellbe
increasinglypragmatic,whileothersaregoingintheoppositedirection.Andsincecourtsonlylookatparticular
cases,notatlawassuch,nocoordinationofknowled gepracticesisnecessary.Therulesandstandards,aswellas
thejudgementsandstatutes,dohavetobearrangedinsomekindoforderofprecedence,butsincethereisnoone -
to-onerelationshipbetweenaparticulartextandaparticularwayofknowing andarranginginformation,the
immenselaboursthatcourtsengageinsoastoensureconsistencydonottouchtheepistemologicalanarchythat
enables‘facts’tobeenteredintoevidence,judged,evaluated,anddistilledintoalargelynon -factuallegald ecision.6
5
TheutilitarianthinkerJeremyBentham,whocanbeseenasanancestorofpragmatismdespitehiscentralizing
bent,famouslycomplainedthatmembersofParliamentwerealwaysimaginingthatifarashofpotato -stealingwas
takingplaceinth eEnglishcountryside,itwasnecessarytopasssomenewlawagainstpotatotheft,ratherthan
simplyuseexistinglawsalsocoveringonionstealing.[ref?]
6
CfBrunoLatouron‘lafabriquedudroit’ -“Factsarethingsthatonetriestogetridofasquicklyaspossible,in
ordertomoveontootherthings,namelytheparticularpointoflawthatisofinterest”[fromAPottagetranslation,
“Scientificfactsandlegalobjectivity”].Latour’sanalysisoflegalfacticitywouldnotfitcriminaltrials,however,
6Andeachareaoflawisnotinanycaseaunity,fromthestandpointofmethod,ofknowledgepractices.Evenwithin
aparticularlegalfield –evenwithinoneandthesamejudicialdecision –itispossibletoidentifymechanismsthat
facilitateoreffectalinkbetweenapragmaticknowledgepracticeandanantipragmaticknowledgepractice.Thus,
legalarenaspresentuswithacaseofunevenandcontradictorydevelopment –iftheterm‘development’canbe
appliedatall,whichIsuspectisnott hecase.
LetmeturntoaspecificissueinUSlawthatIhaverecentlyresearched –specialzoningrequirementsforsexually
orientedestablishments –toseejusthowpragmaticandnon -pragmaticknowledgepractices –rationalities,
standardsofproof,co des,etc –areinfactlinkedandconnected.Theconclusion,toanticipate,isthatpragmatic
rationales,justifications,andchainsofreasoningarecertainlyverypopular:butpragmaticjustificationsareoften
partoflegalactornetworksinwhichantip ragmaticand/ornon -pragmaticlogics 7liveonandcontinuetobe
effective,seeminglyundisturbed.
Knowledgepracticesinthesexualzoningofcities
Administrativeknowledgesmobilizedtomakesuchdecisionsaswhethertograntacertainkindofstreetvendora
municipallicenceortoreformthezoningregimearethesedaysgenerallyjustifiedonpragmaticgrounds,ratherthan
onprincipledgrounds(eitherscientificorlegalormoral).Theharmprinciple,asBernardHarcourthasshowninan
exhaustivestudyofrec entAmericanlaw(Harcourt1999),isnowusedinawholevarietyoflegalarenas,including
inthosethatwerepreviouslythoughttoturnonabsolutemoralcodes.Municipalzoningandlicensinglawareno
exceptions.Thedesireoftraditionalpatriarchaln uclearfamiliestoisolatethemselvesinleafysuburbs,previously
thoughttobeasufficientgroundtojustifyrestrictingotherpeople’srighttochoosetheirabode,isnolongera
sufficientgroundtojustifyexclusionaryzoning. 8Somelegalauthoritiesstillusethisantipragmatic,moral -high-
groundrationale -mostnotablyJusticeScalia,whowrites(inMay2002):“TheConstitutiondoesnotpreventthose
communitiesthatwishtodosofromregulating ,orindeedentirelysuppressing,thebusinessofpanderingsex.” 9But
nootherjusticessubscribedtoScalia’sjudgementinthatcase(involvinganimpugnedLAordinanceforbiddingtwo
pornshopsfromoperatingunderthesameroof);alltheotherjudgesdeclaredthatcitiescannottotallysuppress
businessesinvolvedinspeech 10,andthatstrictregulationofthesebusinessescanbelegallyaccomplishedbycity
arenasinwhichafact,orindeedanobject –agun,afingerprint –canindeedplayarolesimilartotheneuronsand
ratbrainsofLatour’sla boratory.
7
Iampurposivelyleavingtheterm‘pragmatic’quiteindeterminate;butIw oulddifferentiatebetweenknowledge
practicesthatareincompatiblewithpragmaticrationalesorstylesofthought,ontheonehand,andknowledge
practicesthataresimplydifferent(‘nonpragmatic’),andwhichmayormaynotbeabletocoexistwithpragm atic
elementsoractors.
8Theclassiccaseist he1974USSupremeCourtdecisionin VillageofBelleTerre vBoraas:“Aquietplacewhere
yardsarewide,peoplefewandmotorvehiclesrestrictedarelegitimateguidelinesinaland -useprojectaddressedto
familyneeds...Thepolicepower[i.e.regulato rypowerofmunicipalities]isnotconfinedtotheeliminationoffilth,
stench,andunhealthyplaces.Itisampletolayoutzoneswherefamilyvalues,youthvalues[sic],andtheblessings
ofquietseclusionandclearairmaketheareaasanctuaryforpe ople.”Thiswasinkeepingwiththetraditional
definitionofthestate’spolicepower(whichintheUSissupposedtolieliterallywiththestate,notthefederal
government).Inthemuch -quotedwordsofthegreatjuristWilliamBlackstone,thepolicepo weris“thedue
regulationanddomesticorderofthekingdom,wherebytheindiviudalofthestate,likemembersofawell -governed
family,areboundtoconformtheirgeneralbehaviourtotherulesofpropriety,goodneighbourhood,andgood
manners....”(Qu otedinNeocleous1998,431).
9
Scaliain CityofLosAngelesvAlamedaBooks ,2002WL970712(US)
10
Americanlaw’swayofdrawingthedistinctionbetweenspeechandnon -speechforFirstamendmentlawpurposes
is,incidentally,highlynon -pragmatic;barbershopsandhairsalons,sitesuponwhichimportantspeech,including
7councils,butonlyifthereissomeevidenceofharm.
Butthemoreorlesspragmatic,‘let’sdocumenttheharm’ approach,inthecaseofsexbusinesses,doesnotactivate
networksofscientificstudiesandrationalisticpolicyanalysis –asitdoesinpublichealthandenvironmental
assessments,twoareasofmunicipalcompetencewhichfollowstateandstatisticall ogicsratherthanthe
epistemologyofthelist.Forcingmunicipalcouncilstotakeuppragmatismbyusingevidenceofsocialharmto
justifyzoningorothermunicipalordinancesdoesnotactuallyresultinstandardized,technocraticallydriven
decisionmak ing.Inthecaseofthespecialzoningrequirementsattachingto‘adult’(thatis,pornographic)
establishments,appealcourtshavebeenhappytoallowsomemunicipalitiestoseparatetheseestablishmentsand
isolatethemthroughthe‘thousandfootrule’ 11,whereasothermunicipalitiesfollowtheoldersociol egaltechnology
ofthe‘redlightdistrict’.Thus,invokingtheutilitarianharmprinciple,whichcitiesarenowobligatedtodo,does
notresultinanobjective,sharedknowledgeofharmtocommunitiesthatinturngeneratesaspecific‘bestpractices’
policy(eitherseparationorcongregation).
Whatisparticularlycurioushereisthattheindeterminacyofthelinkbetweentheharmprincipleandtheactual
policyfollowedisnotsaidtoarisefromlocalparticularities,eventhoughthatwouldbeatr aditionallylegalwayof
allowingpolicydifferencestocoexistunderasinglepragmaticprinciple.Localparticularitiesare infact erasedin
theverylegalnetworkthatempowersthelocalauthority.Citycouncilsareempoweredtochoosebetweenseparati ng
sexbusinessesorcongregatingthem,andthereisnoneedwhatsoeverforthemtoconnecttheirpolicychoicetoany
localconditions,ortojustifyitthroughalocalstudy.
Instead,whatweseeinthislegalnetworkisthecirculationofparticularst udies –ofthisorthatcity –whichare
silentlydetachedfromtheirsourceandtheircontext.Withoutbeingaggregatedthroughameta -analysis,theyretain
theirstatusasparticularstudies;butanythinglocalislegallyirrelevant.Anotablecaseinpoi ntisthe(successful)
invocationofastudyofNewYork’sTimesSquareanditssexindudstrybyothermunicipalitieslackingspacesthat
lookedanythinglikeTimesSquare –includingthequietSeattlesuburbofRenton,whichwentallthewaytothe
SupremeCourttogetpermissiontoverystrictlyregulate non -existent pornographictheatresandarcades( Rentonv
PlaytimeTheatres 475US41(1986). 12
Howdocourtsmanagetosimultaneouslyholdthat,ontheonehand,theharmsofsexuallyorientedestablishments
arethesameeverywhere(byallowingevidencefromanywheretobe introducedbymunicipalities) –andonthe
otherhand,expressnosurprisethatcitycouncilscomeupwithtotallycontradictorypoliciestoregulateandcontrol
thissupposedlyunivocalharm?Thisjugglingfeatisaccomplishedthroughaninteresting,bu theavilyblackboxed
operationenabledbythelegalinstituitonofjudicialreview.Throughthisdevice,jurisdiction(legalcapital)is
quietlyconvertedintoepistemologicalcurrency.Themajoritydecisioninthe2002AlamedabooksLosAngeles
case,wri ttenbyJusticeO’Connor,isonetextinwhichthetracesofthisexchangearevisible.
O’Connor’stextappearsatfirstsight,toanysocialscientist,asamonster,sincesheusesthewords‘correlation’and
politicalspeech,notoriouslytakesplace,cannotusetheFirstAmendmenttocontesttheirspecialzoningregime,
whilenudedancingestablishme ntscan.
11
Commonly,adultzoningordinancesrequireestablishmentstobeatleast1000feetfromoneanother,and500feet
fromthenearestchurchorschool.Noparticularjustificationhasbeenofferedinanyofthecasesexaminedforthese
twonumbers,whichagai npointstotheeasycoexistenceofaknowledgepracticethatistotallyarbitraryfroma
socialsciencepointofviewwithavaguelysocial -scientific,vaguelyChicagonotionof‘harmtocommunities’.
12
Detroitwasthesiteofthepatient -zerocase, Young (1976). Renton isthenextmajorlinkinthelineofSup reme
CourtcasesthatculminatedinMay2002inthe AlamedaBooks case.
8‘effect’interchangeably.Butacloserreadi ngrevealsthattheslippagebetweencorrelationandcausalityisnot
significantanyway -isnotanactor -becausethekeypointissaidtobethatthemunicipalityhadareasonablebelief,
notwhetherthebeliefwastrueorscientificallyvalid:“itwas thereforeconsistentwiththe[LAcityplanners]
study’sfindings,andthusreasonable,forthecitytoinferthatreducingtheconcentrationofadultoperationsina
neighbourhood...willreducethecrimerates.”Abeliefisreasonableifsomeevidence iscitedtosupportit.
Inatrialsituation,evidenceisscrutinizedforitsintrinsic‘weight’andforitscompatibilitywithotherevidence,and
witnessesarescrutinizedfortheircredibility.Criminaltrialjudgeswanttohearfacts,notbeliefs.Bu tinthejudicial
reviewofadministrativeagencyandmunicipaldecisions,theknowledgestandardisverydifferent.O’Connor
remindstheotherjudgesthatintheearlierSeattlesuburbprecedentcase( Renton),municipalitiesweretoldthatthey
hadtohav esomeevidenceofharmcausedbyadultestablishments,butthatprettymuchanyevidencewoulddo:
“JusticeSouter[inhisdissent]asksthecitytodemonstrate,notmerelybyappealtocommonsensebutalsowith
empiricaldata,thatitsordinancewillsu ccessfullylowercrime.Ourcaseshaveneverrequiredthatmunicipalities
makesuchashowing”;andelsewhere,“in Renton,wespecificallyrefusedtosetsuchahighbarformunicipalities
thatwanttoaddressmerelythesecondaryeffectsofprotectedspee ch.Weheldthatamunicipalitymayrelyonany
evidencethatis‘reasonablybelievedtoberelevant’...”
Thismovemaylooklikeasimpleshiftfromthelogicofsciencetothelogicoflaw,amountingtosubstituting
reasonablessforthescientificmetho d.Andthatisnotincorrect.Butitisworthwhileexaminingthecontentandthe
authorityclaimsofthisparticularinvocationofresonableness,sincetheyarenotnotquitethesameasthoseofits
closerelative,the‘reasonableman’.Thereasonableper sonneedsnoevidenceatalltobeempoweredtoact,just
commonsense.Butcitycouncilsaresaidtorequiresomeevidenceofharm.Theirevidencecollectionand
presentationexercisethusdoesnothavecommonsense,apurelylegalingredientorinput,as itsonlyeffective
component.ThroughoutbothO’Connor’sjudgementandtheconcurringjudgementbyJusticeKennedy,‘common
sense’isconsistentlysupplementedbya1977cityofLAplanningdepartmentstudy.(O’Connorputscommonsense
first,whileKenned yputsthestudyfirst).
HowdoestheLAcitycouncilmanagetoturnitstwoevidentiarycommodities(‘commonsense’and‘astudy’)into
theeffectivepowertoregulatesexbusinesses?Itturnsoutthatitisnotamatterofeitherthequalityorquantity of
knowledge –asonemighthavepredictedfromthemoregeneralobservationthatlegalnetworks,notoriously,are
notcomposedonlyoftruthclaims.Agroupofcitizens,afterall,mightbepossessedofmuchcommonsenseand
mightadditionallycommission studiesfromalocalconsultingfirm -buttheiraccumulatedevidencewouldnotbe
exchangeableforactualregulatorypower.Theexchangethatresultsinactuallegalpowerhappensonlyasthe
particularobjects/actors(commonsense;“thestudy”)arecomb inedwithormediatedbycitycouncil’songoing,
permanentlegalcapital,namelyjurisdiction.
Thisisaccomplishedthroughthetechniqueofjudicialreview.ItisasacredprincipleofAmericanasofallcommon
lawthatjudicialreviewofmunicipalora dministrativeactiongenerallyconfirmsofficialdecisions,revokingthem
onlyiftheyareoutrageous.Inkeepingwiththelongtraditionofjudicialdeferencetowardexecutiveand
administrativedecisions,JusticeO’Connorconcludesherjudgementbyrefle ctingthatintheend,whenallissaid
anddone,“TheLACityCouncilisinabetterpositionthanthejudiciarytogatherandevaluatedataonlocal
problems”(p9,AlamedaBooks).JusticeKennedy,whoislessdeferentialtomunicipalclean -upcampaigns,
nevertelessconcurswithO’Connoronthispoint:“theLosAngelesCityCouncilknowsthestreetsofLosAngeles
betterthanwedo.”(P16)
Thisechoesthewordingofa2000SupremeCourtdecisionontherelatedquestionofmunicipalbansonnude
9strippers,awordingthathastheremarkablepowertoturnfirst -handexperienceintoexpertise,thusdeconstructing
thehallowedlegaldistinctionbetweenordinaryfactwitnessesandexpertwitnesses’opinionevidence:
Thecouncilmembers,familiarwithcommerc ialdowntownErie,aretheindividualswhowouldlikelyhave
firsthand knowledgeofwhattookplaceatandaroundnudedancingestablishmentsthere,andcanmake
particularized, expertjudgementsabouttheresultingharmsefulsecondaryeffects.( CityofE riev.Pap’s
AM,529US277[2000]at298).
Theimageofcitycouncillorspartakingofthepleasuresofnudestrippingandsomehowproceedingtoturnthis“first
hand”experienceintoexpertknowledge,somethingwhichwitnessescannotdo(LeviandValverd e2001),reveals
someofthespecificknowledgenetworksofjudicialreview. 13
ItisclearintheCityofEriecasethatthecourtdoesnotactuallymeantosaythat,asa preconditionofmunicipal
zoningpowers,citycouncillorsneedtoactuallypartakeoftheplesasuresoftheparticularstripbarsthatis
challengingtheordinance.Thecouncilissaidtohaveasomewhatgeneralized,perhapssecond -hand,but
nevertheless“ firsthand”experienceofthe sort ofestablishmenttowhichthezoningordinanceapplies.The
council’sknowledgeisthusneitherspecific(theyneednothaveactuallytouredPap’sAMbar)northeresultof
readingsociologicalstudiesofvicedistricts. Butsomehowthisratherinsubstantial,almosttourist -likeknowledgeof
stripbarsissaidtosufficetoturnthecouncillorsintoexperts.
AsimilarmoveismadeintheLAcase.The“streets”ofLAareinvokedtwicebythewritersofthetwoconcurring
decisions.Aretheseactuallyexisting,particularstreets?Theirstatusisilluminatedifone,first,notesthatnostreet
namesaregiven,and,secondly,whathappensifonetriestosubstitute“freeway”for“street”.“Thecouncilloronthe
freeway”just doesn’tworkaslegalrhetoric,anymorethan“themanonthefreeway”couldsubsitutefor“theman
onthestreet.”Soitisclearthat“streets”doesnotnameaphysicallocation,butratheratypeofknowledge/
experience –asinthephrase“streetwise”.
Andyet,thestreetsarenotpurelegalinventions.“ThestreetsofLA”oftheSupremeCourttextmaynotbe
locatableonanymap,butneitheraretheytobefoundinalegaldictionaryalongside“thereasonableperson”.The
LAstreetsofthisdecision areontologicallyhybrid –partlymythical(asperthelongstandingassocationof‘streets’
with[male]wisdomaboutthevicesofurbanlife),partlyreal(thesexshopsarelocatedonrealstreets),andpartly
legal.
AlthoughIwouldneedtodomorere searchtoprovethis,mysuspicionisthattheculturalconnotationsofstreets
withmiddleclassmaleflaneurswalkingonthem,whilehelpful,arenotasimportantinthisparticularnetworkasthe
legalinstitutionsofjurisdictionandjudicialreview.B yinvokingthesociolegal,complex,non -physical‘street’,and
proceedingtoimaginativelyplacethecitycouncillorsonit,theSupremeCourtturnslegaljurisdiction(RichardT
Ford,1999)intoepistemologicalcurrency.Thecouncilhasthelegaldutyto providestreets,tocleanthem,andso
on,andthelegalrighttoregulatetrafficonthem.Whetherthisgivesthecouncilanygreaterknowledgeofthemoral
andsocialandeconomicissuesinvolvedintheregulationofpornography,oranyfirst -handknowle dgeofthe
conditionoftheparticularestablishmentlaunchingthelegalchallengetotheordinance,isaquestionthatiselided
andexcluded –preciselythroughthelegaltoolofjudicialreview.
13
TheWebbs’voluminoushistoryoflocalgovernmentoftenreferstothe‘ancient’practiceofmunicipal
corporationleadersphysicallymarkingoutthelimitsofthetownorcityi nquestionthroughayearlyritualwalk,an
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Cityfathersarethusportrayedas‘knowingbest’whatwi llworkintheircommunitiestopreventharms.(The
genderingofcouncillorsasmenis,incidentally,crucialinthisnetwork,giventheverydifferenteffectsthatwould
beachievedifcourtsweretomuseabout‘thewomanofthestreets’intheirjudgemen t).But,paradoxically,the
harmthatisallegedtoflowfromanyonecity’ssexuallyorientedestablishmentsissaidtobethesamefromRenton,
WashingtontoDetroittoNewYorkCity.
Agenerallypragmatic,harm -focusedapproachtothequestionofspec ialsexualzoningthusfailstoproduce
rational,objective,standardizedregulatorypolicies –contrarytotheusualviewaboutAmericanlegalpragmatism,
contrarytotheusualview,bywhichsocialsciencefactsandlogicsautomaticallygeneraterational ,modernizing,
policy-focusedlaw.Butneitherdocourtsengageinacontemplationofthekindofspecificlocalconditionsthat
anthropologists –orlocalresidents,forthatmatter –wouldwanttohighlight.
Ingeneral,Ithinkthatlegalnetworkscan accomplishamazingdeconstructionsofthebinaryoppositionbetween
particularfactsandscientificknowledgethatwasfirstidentifiedbyAristotle.Thestreetsofwhichcitycouncillors
aresaidtohaveknowledge(aknowledgethatisbothexperientialan dexpert,toaddtothedeconstructionist
enterprise)existinaminiuniversebeyondthedichotomoyofparticularfactsvsscientificfindingsaboutaggregate
data.And,throughsomeofthesameprocesses,theknowledgeofcommunityharmsgeneratedinthe selegal
networksalsodeconstructstheoppositionbetweenformalismandpragmatism,legalprinciplevspolicy.
4.Thecriminallaw
Urbanlawandgovernanceismymainresearchinterestthesedays,but,itisimportanttonotcreatetheimpression
thats omeoftheknowledgemovesdocumentedabovearespecifictothisarea.Thus,afewwordsonanotherareaof
lawmayserveasconclusion.
Ifwegotoaverydifferentsortoflegalarena,onethathasbeenanimportantrepositoryforextremeformsof
nationalmoralism,emotionallongings,andsymbolism -thecriminallaw -wealsoseethatanapparently
antipragmaticarenaornetworkcanneverthelessnotonlyincludebutproduceandcometorelyonhighlypragmatic
knowledgepractices.Pleabargaining,ane ssentialpartofcriminallawinourday,hasasoneofitscuriousfeatures
analmostNietzscheanmechanismknownas‘factbargaining’.AsRonLevishows,thisinvolvestreatingfactsas
bitsofpower:forexample,theprosecutionwillsay,“Iwon’tmenti onthegunifyouagreetoXorY”(Levi2002).
Thus,theknowledgeidealofthecriminallaw –thefull,detailed,truthful,expositionofallofthefactsthatmultiple
witnessessaworheard –iscavalierlysetaside,infavourofaknowledgepractice thatthemostcynicalfoucaultian
criminologistcouldnothaveinvented.Thestrangelypeacefulcoexistenceofthesetotallyopposedviewsoftruthis
achievedbyasimplemechanism,whichistophysicallyseparatethepleabargainingfromthepresentation of
evidenceinthecourtroom.
Moregenerally,thecoexistenceofpre -pragmatic,quasi -Christianidealsabouttrialsasinquiriesintotheinner
motivesandintentofthecriminalandthepragmaticeffortstodocumentobjectiveharmandusethatastheke ylegal
criterionisfacilitated,andshieldedfromcriticaleyes,bythepedagogicallegaltraditionthatseparatesthe
philosophicalprinciplesofthecriminallawfromthecourses,oftentaughtbypractitionersratherthanfull -fledged
academics,thatt eachlawstudentsthedetailsofcriminalprocedure.Thus,whenNietzschetriedtoincludelaw,and
especiallythelegalconceptof‘mensrea’,withinhisgeneralcritiqueof‘guilt,badconscienceandrelatedmatters’
(Gen.ofmorality,2 ndessay),hewas addressingonlythephilosophicalandmoraldimensionofthecriminallaw;he
interestingpracticeinwhichlegalinscriptiontakesanon -writtenform.
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wasignoringthewelterofverypragmaticknowledgepracticeswithoutwhichthewholeedificeofcrime,guilt,and
punishmentwouldgrindtoahalt.
Hedelightedindebunkingt hepretensionsofGermanlegalphilosophybyshowingthatthekeyactorinpenallaw,
theadultsubjectpossessedoffreewill,istheproductofalongandbloodyhistoryofpracticesofpunishment.Buta
closerstudyoflegalknowledgeprocessescouldbe undertakenthatwouldrevealthateveninsidethestatelywood -
panelledcourtroomthereareknowledgepracticesthatareatoddswiththelaw’sownaccountofitsactors.
